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k n o wnFoabsll Ffeld / Pitch and i t Adjadewt tothe Flaping Fields
on RHS of Byrd Row, opposite the Village Hall A wamsaybmitted with the

Application attached to the Statutory Declarationalihshowed the Land subject to



2.4 | have been provided with copies of all the above documents in support of and
objecting to the Application which | have read and the contents of which | have taken

into account in this Report.

2.5 Having received such representations, the Registraiahority determined
to arrange a nestatutory inquiry prior to determining the Application which | duly

held.

2.6 At the Inquiry, the Applicant was represented by Mr Tadjrishi, and the
Objectors wergepresented byir Johnson of Thomson & Bancks Sdais. Any

third parties who were not being called as witnesses by the Applicant or the Gbjector
and wished to make any representations were invited to speako additional

persos did so.

3. THE APPLICATION LAND
3.1 The Application Lands identified on the map submitted with the Application

on which it isoutlined in greef§

3.2 It comprises flat area obpen grasslana/hich is largely rectangular in shape.

The grass in the centre is currentlg-maintained and overgrown, bthere is a
visible worn path round the perimeter which appears to have been mown. The eastern
part of the Landn front of the Village Halls well maintained and closely mown. To

the north of the Land isw e | | mai ntained and equi pped

Phoenix Pe. There is a row of wooden posted a hedgbetween the two areas. To

c hi



the south and west of the Land are open fields. In the south eastern corner, the Land
bounds the Village Hall which has a car park to its north. Byrd Row runs north
easterly from thenorth eastern corner of the Larithere are no signs on the Land

itself nor any benches, but one set of old goal posts rernmasitu.

4, THE EVIDENCE

4.1 Turning to the evidence, | record at the outset that every witness from both
Parties presented thedvidence in an open, straightforward and helpful way. Further,

| have no reason to doubt any of the evidence given by any witness save as indicated
below, and | regard each and every witness as having given credible evidence to the

best of their individal recollections.

4.2 The evidence was not taken on oath.

4.3 The following is not an exhaustive summary of the evidence given by every
witness to the Inquiry. However, it purports to set out the flavour and main points of
each wit nes s’ assumetlal copey of alehe wrigten evidence will be
made available to those members of the Registration Authority determining the
Application and so | shall not rehearse their contents herein. | shall consider the
evidence in the general order in winieach witness was called at the Inquiry for each

Party.

CASE FOR THE APPLICANT

Oral Evidence in Support of the Application



4.4  Mrs Kim Davies’ has lived atl2 Kings Lane, Norton since August 1997.

Prior to that, she lived outside the PariShe has beea Parish Councillor for Norton

and Lenchwick since July 201®%/hen she came to Norton in 1997 with her 3 year

old daughter, nei ghbours informed her that
“The Football Field”, was adhgadbbeashuspdf@ce t o

recreational purposes for as long as they could remember. Over the past 16 years, she,



onto it. The adjacent land, Phoenix Pamks play equipment on it, football pitches

and the grass is mown. She disagreed that Phoenix Park was the main area for
chil dren’s pl ay. She recalled that t he
effectively one area of land when she came to the Villagghawn on the photograph

taken in June 1998andher and her familjhadused the entire areShe is not a dog
walker, but sees others dog walking on the Land. They tend to walk everywhere on
the Land rather than merely round its boundary. There is adhdgwhich meets in

the Village Hall, but Be has not attended any ofétgents.

4.6  Mr Lynn Davies’ has lived at12 Kings Lane, Norton since 1999 when he
moved to the VillageHe met his Wife prior to that at the \aje Hall drama club.

Some of theipractices took place on the Land. He also attended a rounders training
event on the LandHe spent time kite flying on the Land with his Step Daughter. His
neighbours regularly walked their dogs on the Land, and he sometimes accompanied
them. They cut thnegh into the adjoining area from the Land as part of a longer
walking routeHe had wal ked on the paths &hown
His personal usage of the Land has been daral fairly regularnamely on average

a couple of times a weelandhe hasseen others using the Land on most occasions.

Its most popular usis for dog walking.

4.7  Thereis a play area for younger children on the adjacent landthat was a
relatively recent developmerRrior tothe equipment being brought ontottadjacent
land approximately 3 or 4 years agthere was no differentiain between the two

areas, and Magers did not distinguish betwee¢hem but regarded thewsind used

8 At AB page 191.
° His evidence questionnaire (joint with his Wife) is at AB page 11.
10 At OB pages 207 and 208.
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themas part of one stretch of open spdde.had used all that arede recalledcthe



posts arond it which prevent vehicular access onto the Land, but not pedestrian

access. He has seen the Dog Training @kibg the Land, but he is not a member.

4.9  Mrs Maureen Malvern Grinter *? has lived a8 Byrd Row since 200@&hich

she bought from the Objector
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4.10
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football team™ The Village Hall was previously located at the top of Kings Lane. It

was sold for social housingometime between 1993 and 1997. The Village Hall

Commi ttee sought to raise funds to purchas
Club on which a new Village Hall could be built. Various fund raisingnes/éook

place for that purpose, some of which t@dice on the Land’he Dog Training

Club had permission to use the part of the Land closest to the Hall. That inalved

grouptraining on the Landn a formal basis. She was not a member.

4.13 She acknowledged thahe and the Village Hall Committee reecontent with
part of the Land being developed that was further away from the d$adlvidenced
by the Village Hall Minutes of 6 July 2012 astilown onthe attached planas that
was“suiting the Hall.'® However, it subsequently became apparent trsdeats of
Byrd Rowobjected to such development. That placed her in a difficult position as she

represented both the Hall and the Villagers.

4.14 The Land was used as a football pitchfrom2h@ 30° s t o 2003 durin
was well maintained. Theurrent Owners continued to keep the Land mown until

2008 after which it became overgrown. Since then, volunteers have mown it in front

of the Hall.Phoenix Park adjacent to the Land is maintained by the Parish Council. It

is well used.The photographs taken ifune 1998 show that there was very little

play equipment on that area then. The focus of playing sports was then on the Land

rather than on Phoenix Park.was not until 2008 thahew play equipment was

installed.The two areas were then one large spaitie a rough hedge between them,

and Villagers used the entire space. Dog walking was a favourite activity, and

15 At OB page 195.
16 At OB pages 8@2.
" At AB page 191.
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being one large field. She haesen others using the Land for playing, cycling, dog
walking and kite flying She stopped using the Land in 2003, but started using it again
in 2006 since when her mairsel has been for dog walkin§hehas lookedafter a

f r i e n dince theswhan they are away during which times she takes the dog for a
walk on the Land around three times a day. She walks with the dog on a lead down
one side of Phoenix Park, and thets lthe dog off the lead on the Lar8he walks
through the middle of the Land, throwing the ball for the dog. She has never noticed
the trodden area round the perimeter of the Land. Children have always played on the

Land.

4.18 Shehad beera memberofta Wor ki ng Men’ s Cl ub, but
committees. As a member, she had access to the building where she played darts. The
Club did not raise any objection to its members using the Land. She recalleahfittes

other eventdeing held on the Landnd there were no protests from the Club. She

was involved with organising Parish rounders on the L&& had seen organised
football matches on the Land when the Club was still in operaBbe. was not a
member of the Dog Training Clulfhe present &ncowness erected posts around the

Land to prevent vehicular access, but they were not an obstacle to pedestrian access as
they were merely posts with no fencing betweEmere were never any signs on the

Land restricting access to it or restricting its use.

4.19 Mr Steve Penrosé® hasalso lived at 7, Heathfield Road since 1988is

family used the Land much more when the Children were young. With the Children,
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communal pece of land that was part of the Village. There was then nothing to
distinguish between the Land and the area now known as Phoenix Park. Their use of
the Land was never restrictéthey never sought permission to use the Land and they
never saw any sigren the LandHe was previously a member of
Club where he played darts. As a member, he had free access to the Club, but the
Club was not regarded as connected to the Lafedrecalled watching organised
football matches on the Land ovesveral seasons when home games were played
there every other week, mainly at weekends. Others did not use the football pitch
whilst matches were being playatthen dog walking, he walked across the Land as
part of a longer route and then back across thel lan his return. He would spend
around 10 or 15 minutes on the Land in each direction. The overgrown grass has not
stopped him from using the Land. He was not involved with the Dog Training Club.
He recalled construction works taking place on Byrd Row sawd builders on site,

but he never saw either of tl@bjectors on siteThe posts around the Land were

erected to prevent vehicular access and do not prevent pedestrian access.

Written Evidence in Support of the Application

4.20 In addition to the evidece ofthe witnesses who appeared at the Inquiry, |
have also caosidered and had regard &l the written evidence submitted in support
of the Application in the form of additional evidence questionnaires and other

documents which are contained inthe Appc ant s Bundl e.

4.21 However, vhilst the Registration Authoritymust also take into account
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ends close to that adjacent area. However, dogs are not welcome there, so some dog
owners skirt around it and also pass along the boundary of the Landntsledfioway
to other places, fields and paths. It is very likely that such dog walkers pass through

the Land but do not stay to play on it

4.26 Pedestrian access to the Land has never been prevented. Signs have never
been displayed preventing the usehe Land.Permission has been given to people to

use the Land for recreational purpofdbey requested it. However, he was unaware
whether any of the 49 local residents who had submitted evidence questiommaires

support of the Application had begiven such permission

4.27 Mr Timothy Smith #’ is the other joint freehold owner of the Land and is the
other Objector. Hexpressed the view that the Applicant had not intended to include
the area of land that was subject to the most recent planning permasspart of the
Application Land. That planning permission is for 4 dwellings orptm of theLand
adjacent to Byrd Row and the Village Hall car parid is dated 15 October 20%%2.

The Applicant supported that planning applicatiblowever, he acknowtged in

cross examination that in the Application itself, reference had expressly been made to
the Owner having outline planning permission for a small part of the 1°aHe.

confirmed that the Objection relates to the entirety of the Application Land.

428 He confirmed the evidence given by Mr Wadley. At the time they purchased
the Working Men’s Club, it was badly vanda

eyesore. The Village Hall had also been subject to vandalism. When the properties on

" His witness statement is at OB page 55.
% The planing permission is at OB page 107. The approved plan is at OB page 82.
29 Box 11 of the Application Form at AB page 7.
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4.30 During the Inquiry, | invited any other persons who wished to give evidence

do so.There were no such other persons who gave additional evidence.

5. THE LEGAL FRAMEWORK

5.1 1 shall set out blow the relevant basic legal framework within which I have to
form my conclusions and the Registration Authority has to reach its decision. | shall
then proceed to apply the legal position to the facts | find based on the evidence that

has been adduced s&t out above.

Commons Act 2006

5.2  The Application was made pursuant to the Commaéas 2006. That Act
requireseach registration authority to maintain a register of town and villagengr
within its area. Section 1provides for theregistration of lad as a town or village

green where the relevant statutory criteria are established in relation to such land.

5.3  The Application seeks the registration of the Land by virtue of the operation of
section 15(2) of the 2006 Act. Under that provision, larng ise registered as a town
or village green where:
“(@) a significant number of the inhabitants of any locality, or of any
neighbourhood within a locality, have indulged as of right in lawful
sports and pastimes on the land for a period of at least 2&ye and

(b) they continue to do so at the time of the applicdtion.

5.4  Therefore, for the Applicatioto succeedit must beestablishedhat-
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) the Application Landc o mpr i ses “l and” within
Act;

(i) the Land has been uddor lawful sports and pastimes

(i) such use has been for a periochof less than 20 years;

(iv)  such use has beery la significant number of the inhabitants of a
locality or of a neighbourhood within a locality;

(v) such use has been as of rigrt

(vi)  suchusecontinued at the time of thpplication

Burden and Standard of Proof
5.5  The burden of proving that the Land has become a village green rests with the
Applicant for registration. The standard of proof is the balance of probabilities. Th

is the approach | have used.

5.6  Further, when considering whether or nbe Applicant hasdischarged the
evidential burden of proving th#éite Land has becometawn or village green, it is
importantto have regard to the guidandeen by Lord Binglamin R. v Sunderland

City Council ex parte Beresford where, at paragraph Be notechas follows:

23
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indulgence in what are properly to be regarded as lawful sports and pastimes

DQG ZKHWKHU WKH WHPSRUDO OLPLW RI \HDUVY LQ
Hence, allthe elements required to establish that land hasrbe atown or village
green must beproperly and strictly provedoy an applicant on a balance of

probabilities.

Statutory Criteria

5.7 Caselaw has provided helpful rulings and guidance on the various elements of

the statutory criteria required to be ef1@4C0(a)ed [-793e118r5800 1 0 0 1 283.has be
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5.10 It was made clear iR. v. Oxfordshire County Council ex parte @ningwell

Parish Councif®t h dawful sports ancbastimes i s a ¢ o mipnoapdisb e e x pr ¢
it is sufficient for a use to be either a lawful sport or a lawful pastime. Moreover, it

includes present day sports and pastimes and the activities can be informal in nature.

Hence, it includes recreational walking, with or without dogs, andicld r en’ s p | avy.

5.11 However, that element does not include walking of such a character as would
give rise to a presumption of dedication as a public right of wak. [haing Homes
Limited) v. Buckinghamshire County Coundil, Sullivan J(as he then wasjotedat
paragraph 102 that:
“it is important to distinguish between use which would suggest to a
reasonable landowner that the users believed they were exercising a public
right of way +to walk, with or without dogs, around the perimeter of his fields

tand use which would suggest to such a landowner that the users believed
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confined to the track may readily be regarded as referable to user as a public
highway alone. The situation is different if the users of the track, e g, fly kites
or veer off the tracland play, or meander leisurely over and enjoy the land on
either side. Such user is more particularly referable to use as a green. In
summary it is necessary to look at the user as a whole and decide adopting a
commonrsense approach tehat (if any claimjt is referable and whether it is
sufficiently substantial and long standing to give rise to such right or rights.

The Court of Appeal and the House of Lords declinedute on the issue since it was

so much a matter of fagt applying the statutory tesHowever, neither the Court of

Appeal nor the House of Lords expressady disagreement with thabove views

advanced by Lightman J.

Continuity and Sufficiency of Use over 20 Year Period
5.13 The qualifying use for lawful sports and pastimes must beiragus

throughout the relevant 20 year periéttilins v. Verney*®

5.14 Further, the use has to be of such a nature and frequencysaswahe
landowner that a right is being asserted and it must be more than sporadic intrusion
onto the land. It musgive the landowner the appearance that rights of a continuous
nature are being asserted. The fundamental issue is to assess how the matters would
have appeared to the landownB:: (on the application of Lewis) v. Redcar and

Cleveland Borough Councif’

Locality or Neighbourhood within a Locality

%(1884) 13 @D 304
3712010] UKSC 11 at paragraph 36.
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5.15 A |dcality” must be a division of the County

borough, parish or manomioD v Wiltshire CG*® R. (on the application of

28



had to be 3O HJD OO\ V.LS&@LddragEaghW27 of his judgment in
Oxfordshire (supra). Hevas not there saying thatreeighbourhood need have

no boundaries at all. The factors to be considered when determining whether
a purported neighbourhood qualifies are undoubtedly looser and wavred

than those relating to locality but, as Sullivan ktated in R (Cheltenham
Builders) Ltd v SouthGloucestershire Council [2004] JPL 975 at paragraph
85, a neighbourhood must have a sufficient degree of-gysting)
cohesiveness. To qualify therefore, it must be capable of meaningful
description in some&vay. This is now emphasised by the fact that under the
Commons Registration (England) Regulations 2008 the entry on the register
of a new TVGwill specify the locality or neighbourhood referred to in the

application’

Significant Number

5.18 “Significant does not mean considerable or substantial. What matters is that
the number of people using the land in question has to be sufficient to indicate that
their use of the land signifies that it is in general use by the local community for

informal recreation,rather than occasional use by individuals as trespasRers:

(McAlpine) v. Staffordshire County Councff®

As of Right
519 Use ofasdfaghid i“s a use without force, wi t

permission, namelynec vi nec clam negrecario. It was made clear irR. v.

612002] EWHC 76 (Admin) at paragraph 71.
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relevant statutory criteria being satisfied. In determining that issue, it is inappropriate
for me or tle Registration Authority to take into account the merits of the Land being
registered as a town or village greanob it not being so registered, or the merits of
any development on the Land that has been granted planning pernhssnon

implemented or ot implemented.

6.3 In addition,it is similarly inappropriate for me or the Registration Authority to
take into account any negotiations they have taken place between the Parties with
a view to reaching an agreement to resolve the mattech negoiations often occur

in practice Such negotiations that have apparently taken place in this instarte
any agreements that may or may not have been reached between the Wlrties,
consequently have no influence or effect upon my findings as to whbhtheglevant
statutory criteria havbeen satisfied in relation to the Application Lardthe basis of

all the evidence adduce@dnd the Registration Authority should take the same

approach.

6.4 | shall now consider each of the elements of the relestamatory criteria in
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6.5 There is ndifficulty in identifying the relevant land sought to be registered.

map was submitted with the Application attached to the Statutory Declaration which
showed the Land subject toethApplication outlined in greett, and that is the
definitive document orwhich the Land that is the subject of the Application is
marked. The Land has clearly defined and fixed boundaries, and there was no dispute
at the Inquiry nor in any of the evidence adduced that that area of land comprises
“land” wi t hi n ctiom d52nef dhe i200§g Acbdnd is eapable of

registration as a town or village green in principle and | so find.

Relevant 20 Year Period

6.6 Turning next to the identification of the relevant 20 year period for the
purposes of section 15(2) of the 2006t Athe qualifying use must continue up until

the date of the Application. Hence, the relevant 20 year period is generally the period
of 20 years which ends at the date of the Application. The Application Form and the
accompanying statutory declaration deted11 November 201,0and the Application

was received by the Registration Authority ®2 January 2011n my view, the
relevant date of the Application is the date when the Application is received by the
Registration Authority. It follows that the eslant 20 year period for the purposes of

section 15(2) is January 1991 until January 2011.

Use of Land for Lawful Sports and Pastimes
6.7  Turning next to whether the Land has been used for lawful sports and pastimes
in principle during the relevant 20 yeperiod, it is contended by the Applicant that

the Land has been used for various recreational activities during that period.

L At AB page 158.
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69 Further, I note that It I's no part of
recreational activities have taken place on the Land. Instead, the main slispate

to
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namely thelocality of Norton and Lenchwick Parisfithat area is identified on the

Planof the localitysubmitted with the Applicatiort

6.12 In my view, the Parish of Norton and Lenchwick is capable of being a locality
within the meaning of section 15(2) of the 2006 Atts la recognisednd established
administrative areanamely the administrative area of the Parish Couwth fixed

and identifiableboundaries and is an area known to the law. | thexdiad that it

amounts ta localitywithin the meaning of the atutory criteria

Use as of Right

6.13 Before turning to the extent of the qualifying user by the inhabitants of the
locality throughout the relevant 20 year period, | shall consider next whether the use
of the Land has beéras of right during that pend. There was no suggestion in any

of the evidence that any of the use was by stealth. On the contrary, it was carried out
openly during daylight hours and without any element of secrecy. The use of the Land

has thus beemec clam Similarly, none of the u
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6.14 As to whether the Land has been usext precario it was a significant
el ement of the Objectors’ case to the I nqu

with express permission or with impliednmission and was consequerghgcario

6.15 Starting with express permission, the material evidence in that regard was
largely undisputedin terms of the element of the relevant 20 year period when the
Land was owned by the WetwdenJangaryMelnahds Cl| ub,
October 2001documentary evidence in the form of minutes frilveir meetings that

the Applicant had been able to obtain demonstrated that the Club granted express
permission on various occasions during that period for organidedties to take

place on the Landoften imposing a charge for such use. That included the regular
football matches that occurred on the Land by various teams, but also social activities,
such as the holding of fetes and concerts. It seems to me toybelear from such
documentary evidence that the Land was regularly used during that period by
different football teams as a football pitch and that express permission was given by
the Club for such usdéogether withpermission forother more infrequent ganised

activities on the Landndeed, that was accepted by the Applicant.

6.16 As to the latepart of the relevant period duringh e Obj ect or s’ owne
the Land from October 2001 until January 201 $eems to me that an element of the

use duringthat time was also subject to express permission having been granted.

Again, that related in the main to organised activities on the Land, and to that extent,

the Applicant did not dispute that such use was carried out with express permission.

Hence, pernssion had been given by the Objectors for the Dog Training Club to use
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to that particlar issue that the onus shifts to the Landowners to show that the use was

pursuant to implied permission.
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or by excluding the inhabitants on occasional days: the landowner in this way
asserts his right to exclude, asd makes plairthat the inhabitants' use on
other occasions occurs because he does not choose on those occasions to
exercise his right to exclude and so permits sucli use

Lord Rodger stated at paragraph-59:
“The grant of such a licence to those using the gronust havecomprised a
positive act by the ownersis opposed to their mere acquiescence in the use

being made of thelarid. ( My emphasi s) .
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6.23

“From these observations, which | take as authoritative guidance on conduct
by an owner which may count as an overt act or as a relevant or demonstrable
circumstance suffient in law to allow an inference of permission, it appears
that the owner must make it clear that the public's use of the land is with his
permission and that that may be shown by excluding the public on occasional
days (per Lord Bingham, para 5; and gesra 79 per Lord Walker); he must

do something on his land to show that he is exercising his rights (as owner)
over his land and that the public's use is by his leave (para 6); there must be a
positive act by owner qua public though a notice is not nepegsavided the
circumstances relied on allows the inference to be drawn (para 59); implied
consent by taking a charge for entry or similar overt act communicated to the
public is sufficient without the need for express explanation or notice (para
75); sut conduct need only occur from time to time (I should add, perhaps
once only during the period under scrutiny) (para 76); such conduct will be
expected to have an impact on the public and show that when the public have
access (I should add, to all or past the land) they do so with the leave or

permission of the owner (para 83).
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being paid or otherwise. The public may well not have walked their dogs over the
football pitch whist a match was taking place, but such condustaselyakin to the

“gi ve aattitbdetefarte@ to inRedcarwhere the activities of the Landowner

and of the inhabitants were found to be able t@xist. That is very different from a
positive and dmonstrable act of exclusion as was fotmtdave occurreth Mann. In

that case, it was found that the acts of the landowner in holding beer festivals on the
applicati on B maniflest acoaf extlisibrubly thel owhErEveryone

was excludedrbm a certain part of that land where the festival was taking place
subject to the payment of an entrance charge. It was thereby apparent to local

inhabitants that they had no right to be on that land.

6.24 In contrast, | have seen no evidence of sucHueian of local inhabitants

from any part of the Land during the relevant 20 year period, whether subject to a
payment or by access to the Land being occasionally closed. Instead, the evidence
suggests that local inhabitants continued to use the Landgdswich times, albeit

with the *“give and Redarlt'thusaseams o mefeomée i denc e
available evidence that the factual circumstances are akin to those that arose in

Redcarrather than irMann.

6.25 Further, none of the other condumt the Landowners seems to me to have
resulted in such an overt act as to infer permission. | accept and find that the
Objectors erected posts around the Land with the specific objective of preveamtiing
thereby controllingvehicular access onto the Lartdowever, that did not, and was

not intended to, restrict pedestrian accessl there is no evidence that amiythe

%5 perHHJ Robert Owen Q@t paragraph 72.
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informal recreational activities were affected, or intended to be affected, by such
actions. That would not, in my view, have demonstrateshhabitants that theuse

of the Land was subject to the Landowner s
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Landownes that recreational rights were being asserted over the Land by the local

community.

6.28 In terms of the elements of the use which must be discounted from the
qualifying use, | have already referred above to tbg @alking carried out by
individuals who had been given permission to walk on the Land by either of the
Objectors. Secondly, | exclude from the qualifying usews®yof the Land carried out
outside the relevant 20 year period. Although such use maydvaméas an indicator

as to the extent of the use within that period, and | have taken that factor into account,
| am unable to regard such use as part of the qualifying use itself. Thus, | have
excluded the recreational uses of the Land referred taeievtience above that was
undertaken prior tdanuary 199hnd postJanuary 2011l have also taken the same
approach with the written evidenckhirdly, | have excluded such use by persons who

were not inhabitants of the Parish of Norton and Lenchwiait) as the use of family
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6.30 From the evidence, it is my impression that a material amounaling and

dog walking took place around the perimetdérthe Landas well asover the Land
generaly. Hence, by way of example, Mr Davies had walked along the worn
perimeter path; Mr Coleman noted that dog walkers walked both round the perimeter
of the Land and over it; and Mr Edwards similarly pointed oat tie had seen dog
walkers in the middle of the Land and others walking round its perimeter. | accept
such evidence. Indeed, it is apparent from the photographic evidence and from my site

visit that a worn path exists, and existed during the relevant 20 ye

44



there washo specific evidence of any community evemt$ormal eventhaving been
organised on the Land during the relevant 20 year pasatt from those which were

granted express permission.

6.32 In terms of walking and dog walking, is necessary to discatithat which
was more akin to the exercise of a public right of way. In that regardyrititen
evidence fails to indicate whether particular routes were takeist walking on the
Land and | am unable to assume that the Landvediso used by the aubrs of such

evidencegiven that the burden of proof lies upon the Applicant.

6.33 Having carried out the appropriate discounts, it is my viewherbasis of all
the evidencehat the qualifying use of the Land has not been demonstrated to have
been cafed out to a sufficient extent and frequency throughout the whole of the

relevant 20 year period to satisfy the statutory criternahe following reasons.

6.34 In terms of the oral evidence in support of the Application, | note the

following. Mrs Davie s guslifying use of
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access can still be gained from one to the otinecontrast, the Land itself has not

been maintained for the most part duritigt later periodlt appears that much

chil dren’ s pl ayhoénx Parkiathek tban onpghe dand padicularly

in the more recent years, thereby reducing
Indeed, that view is supported by some loé twritten evidence in support of the

Application Dr Di shart r ef becose maoe diffitulkto isesinde havi n.
it has notbeenmown and to it no | onger being used

the overgrown grass and the lack of pd&tSimilarly, Mr Staite, Mr and Mrs Johns
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gone unnoticed by them whilst they were focused on their work. Nonetheless, in
general terms, their evidence supports the view that the Land was not being ased on
regular and frequent basis for qualifying uses by significant numbers of local people

at that time

6.39 Taking the oral and written evidence as a whole from both Parties, and from
my visit to the Site, it is my impression that over the latter patie@®0 year period,

the Land has been used primarily for dog walkers. Moreover, although | accept the
evidence that some dog walkers have walked over the Land generally, | find that the
majority of dog walkers in that lat@art of the relevant 20 year padihave used the
visible worn path around the perimeter, albeit no doubt allowing their dogs to run in
the longer grass off the lea@nce thatight of wayuse is discounted, | find that the
remainingqualifying use of the Land in that lattpart of therelevantperiod and

particularly since 2008,
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that it has nobeen so used for lawful sports and pastimes as of right throtghe

relevant 20 year period.

6.42 However, in addition, in order to establish that element of the statutory
criteria, | accept the Objec®rsubmission that there must be a reasonabieadpof

users across thdentified localityrather than the users being confined to a particular
part ofit. The user must have been of such a nature to bring it to the attention of the
reasonable landowner that a right of recreation was being claimtéa byhabitants

of the particular identifiedbcality, namely by that identified local community. Thus,

it seems to me that it is not merely the number of users that are significant, and | have
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the locality save for two individualsesults in there not having been established a
sufficient geographical spread of users acrosdabality as a wholdo satisfy that
element of the statutory criteria. Therefore, on that further basis, | fisdthie
Applicant has failed to establish that the Land has been used by a significant number

of the inhabitantef the identified locality

Continuation of Use

6.44 The final issue is whether the qualifying use continued up until the date of the
Application, namely 12 January 201The Land remains unfenced and open and no
signs have been erected restricting its tosdate Witnesses gave evidence that they
continue to use the Land. Thereforapjgct to the other elements of the statutory
criteria, | find that the qualifying use was continuing as at the date of the Application

andthat thatparticularelement of the statutory criteria hascordinglybeen satisfied.

7. CONCLUSIONS AND RECOMMENDATION
7.1 My overall conclusions are therefore as follows:
7.1.1 That the Application Land comprises land that is capable of
registration as a town or village green in principle;
7.1.2 That the relevant 20 year periodJanuary 1991 until January 2011
7.1.3 Thatthe Parish of Norton and Lenchwiska qualifyinglocality;
7.1.4 That the use of thApplication Landfor lawful sports and pastimes has
been as of right throughout the relevant 20 year period;
7.1.5 That the Application Land has not been used for lawful sports and
pastimes throughout the relevant 20rypariod to a sufficient extent

and continuity to have cresd a town or village green,;

50



7.1.6 That the use of the Application Land for lawful sports and pastimes has

7.1.7

not been carried out by a significant number of the inhabitants of any
qualifying locality or neighbourhood within a locality througit the
relevant 20 year period; and

That the use of the Application Land for lawful sports and pastimes

continued up until the date of the Application.

7.2 In view of those conclusions, it is my recommeima that the Registration

Authority should reject the Application and should not add the Application Land to its

register of town and village greefws the reasons contained in this Report andhe

specific grounds that:

7.2.1

7.2.2

The Applicant has failedo establish that the Application Land has
been used for lawful sports and pastimes to a sufficient extent and
continuity throughout the relevant 20 year period to have created a
town or village green ; and

The Applicant has failed to establish thhé use of the Application
Land has been by a significant number of the inhabitants of any
qualifying locality or neighbourhood within a locality throughout the

relevant 20 year period.
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succinct and frank manner. | would further like to express my gratitude to the
representatives from the Registration Authority for their significant administrative

assistance prior to and during the Inquiry.

8.2 | am sure that the Registration Authority will ensure thath Parties are
provided with a copy of this Report, and that it will then take time to consider all the

contents of this Report prior to proceeding to reach its decision.
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